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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff—Respondent,

NO. 47154-2019

)
)

V.

Canyon County No. CR-42- 1 8-2 1 95

)
)

BO WILLIAM VANDENBERG,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

ISSUES
1.

2.

Has Vandenberg waved
0n appeal?
In

the only challenge t0 the district court’s sentence that he raises

any event, Has Vandenberg

discretion?

failed to

show

that the district court

abused

its

sentencing

STATEMENT OF THE CASE
Early in the morning of February 18, 2018, a Twin Falls Police Ofﬁcer was dispatched t0
a report 0f a possible vehicle burglary in process.

(PSI, p.4.1)

contact with Vandenberg and another individual.

(Id.)

glove 0n and were in possession of ﬂashlights.

knew

t0

be 0n felony probation.

whom the

placed into custody 0n an agent’s warrant.
other individual gave

pants.

(Id.)

a

in the

The ofﬁcer searched Vandenberg,
in

whom he

Vandenberg’s coat pocket.

After Vandenberg

to try t0

was placed

that

in custody, the

remove an object from Vandenberg’s

arrival at the jail, ofﬁcers located a small

back 0f the patrol car

made

ofﬁcer contacted, requested that Vandenberg be

(Id.)

hug and appeared

Upon Vandenberg’s

methamphetamine
state

him

the ofﬁcer

Both individuals had a single leather

The ofﬁcer found syringes

(Id.)

Vandenberg’s probation ofﬁcer,

(Id.)

(Id.)

At the scene,

bag containing

Vandenberg was transported

in.

(Id.)

The

charged Vandenberg With felony possession of a controlled substance, felony concealment

0f evidence, misdemeanor possession of drug paraphernalia, and the sentencing enhancement for
a second offense 0f the Uniform Controlled Substance Act. (R., pp.83-87.)

Vandenberg entered

into a plea

agreement With the

state.

(R.,

pp.93-103;

ﬂ

generally

3/1/19 Tr.) Vandenberg agreed to plead guilty to felony possession of a controlled substance and

possession 0f drug paraphernalia, and the state agreed to dismiss the remaining charge and the
sentencing enhancement.
sentence with three years

1

(R., p.103.)

ﬁxed on

state

agreed t0 recommend a seven-year uniﬁed

the felony charge, and that the district court retain jurisdiction.

Citations to the “PSI” refer to the page

other conﬁdential exhibits.

The

numbers of the

electronic ﬁle containing the

PSI and

(Id.)

Vandenberg agreed

waive his

to

right to appeal

any issues

in the case, including matters

involving his sentence, unless the district court exceeded the recommendation

made by

the state

with respect to the ﬁxed portion of the sentence or Whether the court retained jurisdiction.

At

the sentencing hearing, consistent with the agreement, the state

court impose a seven-year uniﬁed sentence With three years

the court retain jurisdiction.

recommended

(5/17/19 Tr., p.1

1,

L.15

that that the court not retain jurisdiction.

Explaining that

it

would be

-

ﬁxed on

recommended

that the

the felony charge, and that

Vandenberg, however,

p.12, L.2.)

(5/17/19 Tr., p.12, L.19

in his best interest to serve a shorter,

(Id.)

—

p.13, L.22.)

imposed sentence, and

t0 take

advantage 0f the rehabilitative classes available in a penitentiary, Vandenberg recommended that
the court impose a uniﬁed four-year sentence with

The

district court

(Id.)

imposed a uniﬁed ﬁve-year sentence with three years ﬁxed on the felony

charge and declined to retain jurisdiction.
court imposed concurrent jail time on the

pp.1 18-124.)

two years ﬁxed 0n the felony charge.

(5/17/19 TL, p.15, Ls.12-17; R., pp.118-124.)

misdemeanor charge.

The court denied Vandenberg’s subsequent

sentence. (R., pp.156-161.)

Vandenberg timely appealed.

(5/17/19 Tr., p.16, Ls.4-7; R,

I.C.R. 35(b)

(R.,

The

motion for reduction of

pp.143-147, 162-166.)

ARGUMENT
I.

Vandenberg Waved The

Oan Challenge To The District Court’s

Sentence That

He

Raises

On

Appeal
A.

Introduction

Vandenberg contends

that the district court

abused

its

discretion

by imposing

a uniﬁed

ﬁve-year sentence With three years ﬁxed for felony possession 0f a controlled substance instead

0f his recommended uniﬁed four—year sentence with two years ﬁxed. (Appellant’s

However, pursuant
his

to his plea

agreement With the

state,

Vandenberg waved

district court’s

p.103.)

is

precluded from challenging the

Therefore, this appeal should be dismissed.

sentence.

Vandenberg Waved The Only Challenge T0 The
Raises On Appeal
Pursuant t0 his plea agreement, Vandenberg

waved

District Court’s Sentence

his right t0 “appeal

case, including all matters involving the plea or the sentence

court...”

(R.,

sentence did not exceed the state’s recommendation of a uniﬁed

seven-year sentence With three years ﬁxed, Vandenberg

B.

his right t0 appeal

sentence unless the district court exceeded the state’s recommendation.

Because the

brief, pp.3-5.)

(R.,

p.103 (emphasis omitted).)

That

any issues

He

in this

and any rulings made by the

Through the agreement, Vandenberg preserved only
exceeded the

his right to appeal his sentence if the district court

state’s

recommendations

regarding either: (1) the ﬁxed portion 0f the sentence; or (2) whether the court retained
jurisdiction 0r placed

Vandenberg on probation.

offer containing these terms.

(Id.)

Vandenberg

Vandenberg signed the plea agreement

(Id.)

also

acknowledged

term of the agreement in his Guilty Plea Advisory Form.

The
three years

state

recommended

ﬁxed 0n

L.15, p.12, L.2.)

that the district court

his understanding

this

(R., p.96.)

impose a uniﬁed seven-year sentence with

the felony charge, and that the court retain jurisdiction.

Vandenberg recommended

of

that the court

(5/17/19 Tr., p.1

1,

impose a uniﬁed four—year sentence

With two years ﬁxed 0n the felony charge, and not retain jurisdiction. (5/17/19

T11, p.12,

L.18 —

The

p.13, L.22.)

district court

imposed a uniﬁed ﬁve-year sentence with three years ﬁxed on the

felony charge, and declined t0 retain jurisdiction. (5/17/19 Tr., p.15, Ls.12-17; R., pp.1 18-124.)

The

ﬁxed sentence did not exceed

district court’s three-year

recommended by

the state.

As he

ﬁxed sentence

appears t0 acknowledge 0n appeal (Appellant’s brief, pp.4-5),

Vandenberg

is

sentence?

Because his challenge

Vandenberg

raises

therefore precluded

0n appeal

the three-year

by

his appellate

to

the

waver from challenging the ﬁxed term 0f his

ﬁxed portion of

the sentence

is

the only issue

(ﬂ generally Appellant’s brief), this appeal must be dismissed.
II

In

The

Alternative,

Vandenberg Has Failed To Show That The

District

Court Abused

Its

Sentencing Discretion

A.

Introduction

Vandenberg contends

that the district court

abused

its

discretion

by imposing

a uniﬁed

ﬁve-year sentence With three years ﬁxed for felony possession of a controlled substance instead

of his recommended uniﬁed four-year sentence With two years ﬁxed. (Appellant’s

As

discussed above, this appeal should be dismissed pursuant to Vandenberg’s appellate waiver.

In any event, a review of the record reveals that the district court acted well Within

2

brief, pp.3-5.)

Consistent with the plea agreement, the state also

recommended

its

sentencing

that the district court retain

(5/17/19 Tr., p.11, Ls.15-20.) The district court instead followed Vandenberg’s
recommendation not t0 retain jurisdiction. (5/17/19 Tr., p.14, L.7 — p.16, L3; R., pp.1 18-124.)
The district court’s sentence thus technically “exceeded” the state’s recommendation with
respect to its decision not t0 retain jurisdiction, and a challenge to this decision is therefore not
precluded by Vandenberg’s appellate waver.
However, Vandenberg has not attempted to

jurisdiction.

challenge this portion of the district court’s sentencing determination, and, in any event, such a
challenge would be precluded

by

the invited error doctrine.

402, 3 P.3d 67, 80 (Ct. App. 2000).

m

State V. Carlson, 134 Idaho 389,

discretion considering Vandenberg’s prior criminal history, his extensive history of disciplinary

and his

issues While in custody,

Standard

B.

risk t0 re-offend.

Of Review

The length 0f a sentence

is

reviewed under an abuse of discretion standard considering

State V. Oliver, 144 Idaho 722, 726, 170 P.3d 387, 391 (2007)

the defendant’s entire sentence.

137 Idaho 457, 460, 50 P.3d 472, 475 (2002); State

(citing State V. Strand,

Idaho 201, 159 P.3d 838 (2007)).

It is

presumed

that the

V.

Huffman, 144

ﬁxed portion of the sentence

will be the

defendant's probable term 0f conﬁnement. Li. (citing State V. Trevino, 132 Idaho 888, 980 P.2d

552 (1999)).

Where

a

sentence

demonstrating that

it is

is

Within

statutory

limits,

a clear abuse of discretion.

bears

appellant

the

the

burden of

State V. Baker, 136 Idaho 576, 577, 38 P.3d

614, 615 (2001) (citing State V. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).

The abuse 0f

discretion test looks to Whether the district court: “(1) correctly perceived the issue as one 0f

of its discretion;

discretion; (2) acted within the outer boundaries

legal standards applicable t0 the speciﬁc choices available t0

the exercise 0f reason.”

Lunneborg

V.

MV

Fun

it;

(3) acted consistently

and

(4)

reached

Life, 163 Idaho 856, 863,

its

with the

decision

by

421 P.3d 187, 194

(2018).

C.

The

District

T0 bear
that,

Court Acted Well Within

Its

Sentencing Discretion

the burden of demonstrating an abuse 0f discretion, the appellant

under any reasonable View 0f the

facts, the

sentence

was

excessive.

must

establish

State V. Farwell, 144

Idaho 732, 736, 170 P.3d 397, 401 (2007). In determining whether the appellant met

this

burden,

the court considers the entire sentence but, because the decision to release the defendant

parole

is

exclusively the province 0f the executive branch, presumes that the determinate portion

will be the period 0f actual incarceration.

1236 (2017)

was

(citing

m,

144 Idaho

excessive, the appellant

sentence

0n

was appropriate

rehabilitation,

reasonable
to achieve

€66

if

and
it

to

at

State V. Bailey, 161 Idaho 887, 895,

726, 170 P.3d at 391).

must demonstrate

that reasonable

T0

392 P.3d 1228,

establish that the sentence

minds could not conclude the

accomplish the sentencing goals of protecting society, deterrence,

retribution.

Faiell, 144 Idaho

at

A

736, 170 P.3d at 401.

sentence

is

appears necessary t0 accomplish the primary obj ective 0f protecting society and

any or

all

0f the related goals 0f deterrence, rehabilitation, or

retribution.

161 Idaho at 895—96, 392 P.3d at 1236—37 (quoting State V. McIntosh, 160 Idaho

m,

9”

1, 8,

368 P.3d

621, 628 (2015)).
In imposing sentence in this case, the district court expressly noted that

and considered the presentence investigation

report, the

recommendation 0f the

it

had reviewed

parties,

and the

relevant sentencing factors set forth in State V. Toohill, 103 Idaho 565, 568, 650 P.2d 707, 710

(Ct.

App. 1982) and LC.

§

19-2521.

A

review of the record supports the

district court’s

sentencing determination.

Despite only being
generated,

at

the time presentence investigation report

Vandenberg has an extensive criminal

misdemeanor convictions, including 2 convictions
possession 0f drug paraphernalia.

(PSI, pp.5-9.)

Vandenberg has

history.

for pettit

Vandenberg

theft

at

least

was
11

and 2 convictions for

also has a felony conviction for

on a police ofﬁcer.

battery

Vandenberg was

(PSI, pp.8-10.)

still

the time he committed the underlying crimes in the present case.

the

same hearing

Vandenberg

at

for this offense at

(E R., p.15; PSI, pp.8-9.)

for felony possession

by committing

a

new

At

0f a controlled substance,

also admitted Violating his felony probation in the battery case in

respects, including

failing t0

Which he was sentenced

on probation

numerous

crime, failing t0 maintain his approved residence,

complete a job search or secure employment as directed, failing to appear for three

scheduled drug

tests,

from required treatment

getting discharged

absconding from probation.

The presentence

(5/17/19 Tr., p.4, L.16

— p.10,

L.1

for failing to attend,

and

1.)

investigation report further indicates that

Vandenberg has continuously

violated rules in the course of his incarceration in jail and prison. While in custody of the Idaho

Department of Correction, Vandenberg was sanctioned four times

in a period

offenses including disobedience and unauthorized transfer of property.

While

in custody with the

Twin

County

Falls

Jail,

of four months for

(PSI, pp.10, 26-29.)

Vandenberg was sanctioned

11 times in a

period of approximately a year for offenses including possession 0f contraband, refusing t0 obey
orders, using abusive 0r obscene language, ﬁghting, disrespect towards staff, writing

and/or ﬂoors, and assault. (PSI, pp.10-1

1,

on the walls

30-132.)

Vandenberg’s LSI-R score was 32, placing him in the “high-risk” category. (PSI, pp.1719, 24.)

He showed an

increased recidivism risk

among

the following domains: criminal history,

and companions.

education/employment,

accommodations,

leisure/recreation,

presentence investigator

recommended

Vandenberg be sentenced

that

t0 physical

(Id.)

The

custody 0f the

Idaho Department of Correction, concluding that “[b]ased upon [Vandenberg’s] continued

negative behavior in a custody setting and his continued criminal behavior in the community

appears he

is

it

not an appropriate candidate for community supervision.” (PSI, p.19.)

In light 0f his prior criminal history, disciplinary issues in jail and prison, and his

documented high-risk

t0 re-offend, the district court acted well within its discretion to

impose a

uniﬁed ﬁve-year sentence With three years ﬁxed for felony possession of a controlled substance.

Even had Vandenberg preserved
district court

abused

its

his right t0 appeal this sentence,

he has failed

to

show

that the

discretion.

CONCLUSION
The

state respectﬁllly requests this

Court to dismiss

afﬁrm the sentencing determination of conviction 0f the

DATED this

13th

this appeal, or, in the alternative,

district court.

day 0f February, 2020.

/s/

Mark W. Olson

MARK W. OLSON
Deputy Attorney General

CERTEICATE OF SERVICE
I

correct
iCourl:

HEREBY CERTIFY that I have this

copy of the attached
File and Serve:

13th

day 0f February, 2020, served a true and

RESPONDENT’S BRIEF to the attorney listed below by means of

JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/

Mark W. Olson

MARK W. OLSON
Deputy Attorney General
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